Clinical law for clinical practice

Robert Wheeler  
The High Court recently provided what
appear to be the first judicial comments on
remote consultations. These resonate with
these two papers.1 2 The case3 concerned
whether Mental Health Act 1983 (MHA)
applications for assessment and treatment
required face-to-face interview and examination. The court concluded that the MHA
requires physical attendance of the practitioner on the patient. Although this decision
is applicable only to clinical practice in
England and Wales, the allure of virtual
consultation will be felt throughout a world
enduring a pandemic.
While the case was primarily concerned
with mental illness, the management of
which is highly prescribed in ways unfamiliar to doctors looking after the physical
health of children, it nonetheless touched
on the limitations of remote consultations
applicable to us all. The notion of being
unable to discern non-verbal cues such as
the smell associated with poor hygiene, or
to assess proprioception, or to notice tremor
or the scars of self-harm was brought out in
the judgement. More far-reaching concerns
such as establishing the identity of the
ostensible child patient, and the presence
and influence of an adult in the same room
of whom the doctor is oblivious, were not
touched on, nor the idea that without notice
the consultation may be recorded by the
adult presenting the child. Whether or not
the patient is, unbeknownst to the doctor,
abroad may have considerable bearing on
whether it is permissible to prescribe and
on whether medical indemnity will be valid.
Any negative influence on the consultation
that the clinician would usually be alerted
to and in control of in a clinic room may
potentially become an uncontrolled variable in these circumstances.
There is no doubt that in the correct
context, great and multifarious benefits can
be derived from remote consultations,2 and
the General Medical Council (GMC) has
provided supportive guidelines. These are
timely, with persuasive argument emerging
identifying child patients as ideal recipients
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of digital healthcare given their status as
‘digital natives’.1 But this guidance does not
address all of the concerns that the lack of
physical examination poses for paediatricians.4 In addition, bearing in mind that
the GMC advice on recording images was
predicated on the physical attendance of the
patient, one wonders whether the recording
of virtual consultations is adequately served
by this advice fully to account for the
absence of the doctor in the room. Taken
together with the judgement in Devon, the
GMC’s advice indicates how a reasonable
standard of care for outpatient consultation,
virtual or actual, might now be construed.
Considering a separate but allied entity,
while the video element of remote consultations can make a powerful contribution to
the success of the clinical encounter, parents
often independently provide, at their own
behest, images of their children for clinical
purposes, another aspect of ‘virtual’ practice. These have for many years assisted us
in the outpatients when assessing a child,
particularly if the parents have taken a
series of pictures documenting the evolution of a lump or rash or asymmetry. If of
good quality, this contemporaneous visual
record may reveal the history of an illness
or anomaly in a fashion unmatchable by
an oral report. Images can therefore be
immensely helpful, not least in confirming
a diagnosis which would otherwise necessitate a journey to the clinic, at which ironically the clinical problem may become
temporarily invisible, such as an inguinal
hernia.
Clinicians may wish to give advice to
parents on image management, but this
advice should be cautious. Bear in mind
that until the clinician is involved, the
parents are simply taking photographs of
their child. One would not expect that the
GMC guidance on making recordings5 of
patients has any bearing on the parent who
initiates the image. Considerations that a
doctor would have to give to consent and
confidentiality (and the notion of ‘covert’
recording) are not engaged. But if (and
only if) the image is copied into the medical
records, the usual legal duties will immediately thenceforth commence, although
the constraints on doctors surrounding the
creation of the image are inapplicable to the
parent photographer.
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If a clinician (or author) was to presume
to advise the parent on image management,
they would need to conform both to the
law and their regulator’s requirements. If
doctors do wish to advise the parent on the
management of parent-initiated images, it
is strongly recommended they do so with
the help of an academic or regulated lawyer
specialising in communications law.
Nevertheless, should doctors aspire to
instigate domiciliary image-
taking, this
would be clinically interesting, providing
potential enhancement to conventional
clinical assessment. If so, then they would
need methodically to follow a trail, from the
recommendation of correct camera angle/
lighting/definition of the area of interest,
then leading to data protection in the device,
anonymisation, data transfer and many
another details, not least to ensure that the
justification for the image creation is clearly
articulated and that the many aspects of the
GMC advice on recording are followed
scrupulously. Furthermore, they need to
ensure that in some way all reasonable steps
have been taken to establish the identity
of (1) the ‘patient’ being recorded, (2) the
holder of parental responsibility and (3) any
other persons in the room. Since this would
be a clinical activity performed at clinical
behest, there would be a standard of care
to be upheld in the advice being given to
the parents. Once again, a practitioner in
communications law could collaborate with
aspiring clinical initiators of domiciliary
images to resolve what ‘reasonable practice’
would demand of the doctor in these circumstances. If this is to be done at all it must be
done properly. A doctor who in good faith
encourages a parent to take ‘clinical’ images
of their child, without pondering the risks of
being found to be acting below the reasonable standard of care in so doing, might
regret that adventure.
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Wormian bones: thinking
beyond osteogenesis imperfecta
A term infant was noted to have scalp swelling and widened
fontanelles. A skull X-ray on day 14 revealed multiple wormian
bones (MWB), which was attributed to vitamin D deficiency
and managed with cholecalciferol. He re-presented at 4 months
with seizures, developmental delay, sparse hair, white sclera and
failure to thrive. Chest X-rays revealed healing right posterolateral 5th–7th rib fractures and subtle expansion of the anterior ribs
(figure 1). He had a skeletal survey and CT head as part of a child
protection survey, and was subsequently referred for a specialist
bone opinion for osteogenesis imperfecta. The clinical history
and atypical features (absence of gracile long bones and bowing,
presence of metaphyseal spurs) prompted investigations for
Menkes disease. Testing showed copper levels of 0.4 µmol/L (3.9–
17.3 µmol/L) with a caeruloplasmin of <0.03 g/L (0.15–0.03g/L),
and the diagnosis was confirmed by sequencing of ATP7A.

is it safe to prescribe without meeting a patient face
to face? Available: https://www.gmc-uk.org/ethical-
guidance/ethical-hub/r emote-consultations [Accessed 8
Feb 2021].
5 The General Medical Council. Available: https://
www.gmc-uk.org/ethical-guidance/ethical-guidance-
for-doctors/making-and-using-visual-and-audio-
recordings-of-patients/principles [Accessed 8 Feb
2021].

MWB (10 or more are considered significant) are most
commonly associated with OI, although they may be absent
in mild forms.1 2 However, it is important to consider other
diagnoses, and the mnemonic PORKCHOPS (Progeria/Pycnodysostosis, OI, Rickets, Kinky hair syndrome (Menkes), Cleidocranial
dysostosis,
Hypothyroidism/Hypophosphatasia,
Otopalatodigital syndrome, Primary acro-
osteolysis (Hadju-
Cheney syndrome) and Syndrome of Downs) can be helpful.
Menkes is an X-linked neurodegenerative disorder of copper
metabolism. Copper injections may alter disease progression
if started shortly after birth.3 4 Menkes is associated with bone
fragility and metaphyseal changes, and should be considered in
suspected physical abuse. This case highlights the differentials of
MWB and the importance of early diagnosis.
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Figure 1 (A) Chest X-ray; healing, right-sided posterolateral rib
fractures (arrows) and anterior metaphyseal rib flaring (arrow heads),
(B) X-ray left femur; normal bone modelling with metaphyseal spurs
(black arrows), (C) CT 3D reformat posterior skull and (D) superior skull;
multiple wormian bones.
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